EEB Handbook NGO Guidelines for implementation of the Environmental Liability
Directive (2004/35/CE)

December 2007
[image: image4.jpg]


Introduction
The Environmental Liability Directive (ELD) aims to make businesses causing damage to the environment legally and financially accountable forthat damage. The 'polluter pays' principle is a well recognised fundamental principle of environment protection. The ELD could and should be a strong tool to apply this principle in practice and thus make an important contribution to the prévention and remedying of environmental damage. Making operators liable for restoring or compensating damage they mighl cause to the environment should create a strong incentive to take measures to reduce the risks of such damage.
Environmental NGOs {non-governmental organizations) very much welcomed the rather ambitious Green Paper on Environmental Liability the Commission tabled in 1990. The Environmental Liability Directive (Directive 2004/35/EC) with regard to the prévention and remedying of environmental damage (ELD), adopted in April 2004. was a much weaker outcome of the exceptionally long process that followed. The absence of an obligation for financial security {meaning that a company should make sure that whatever happens there will be money to fulfil their légal repai
r/compensation obligations), the possible exemptions from liability {e.g., fault-based liability. meeting permitting requirements and maintaining state of the art defences) as well as the weaknesses in the scope of the Directive with regard to protected species and habitats are some of the important aspects that hâve been left to the discrétion of Member States. The Directive should hâve been transposed into the national légal Systems by April 30, 2007. but only very few met the deadline.
Making the ELD a strong tool for environmental protection dépends very much on good transposition and thereafter the correct application of the Directive. NGOs hâve an important rôle to play during the transposition process and thereafter when the time cornes for its application in practice. This manual intends to explain the very complex légal aspects of the Directive, the rôle of key players such as the Compétent Authorities (CA), the rights conferred on NGOs and the risks linked to the wide margins of interprétation, which may aise be used as an opportunity for Member States to go beyond the minimum requirements of the Directive {based on Article 175.)
With the publication of this manual the EEB wishes to encourage its members and other NGOs to closely follow this process in their countries, engage in discussion with ministries and after transposition, use their rights to get involved along with the compétent authorities. ENGOs can contribute to making the ELD a useful tool for environmental protection. We would also like to invite you to keep the EEB informed about court cases referring to the ELD. We wish to collect and share good and bad expériences with ail of you and use the information to report back to the Commission.
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Executive summary
The Environmental liability Directive1 (ELD) aims to prevent and remedy environmental damage to water, land and biodiversity. It seeks to achieve this by applying the 'polluter pays principle', making business that harms the environment legally and financially accountable for their damage. Liability for environmental damage is based on the assumption that potentiel polluters will behave more carefully if they risk being liable for their damage.
NGOs have a crucial role to play in the enforcement of this Directive as competent authorities are entirely reliant on being told about environmental damage either by the operator, by an NGO or other affected party. In addition, there are several ways in which breaches of EU law may occur, both of the ELD itself and of other EU laws, and in cases where existing national law are stricter than the ELD.
This handbook aims to help NGOs use their rights and collaborate with CAs to ensure the best implementation of the ELD in Member States. The first part is a legal analysis of the ELD and aims to enable NGOs fully to understand the new liability régime, which is a pre-requisite for using their rights.
To contribute to the ELD's implementation, NGOs should also be aware of the rights granted by the Directive and related rights -Aarhus, Formai proceedings that are described in the second part. It is crucial that NGOs have a sound knowledge of these rights and use ail tools available.
The third part includes guidelines to ensure the efficient involvement of NGOs in implementing the ELD. Lastly, this handbook covers the key issues of the Directive and how NGOs can influence the efficient settlement of the ELD during the implementation phase, the enforcement phase and during the review phase, in 2010 and 2014. This handbook's overall objective is to spread awareness of the ELD and ensure NGOs are ready to use it.
Directive 2004/35/CE of 21 April 2004of the European Parliament and Council on Environmental Liability with Regard to the Prevention and Remedying of Environmental Damage entered in force on 30 April 2004. The Transposition deadline is 30 April 2007. (http://eur-lex.europa.eu/LexUriServ/site/en/oi/2004/l  143/1  1432004Q430en00560075.Pdn
I.   The Environmentai Liability Directive (ELD)
This légal analysis of the ELD is based on REMEDE2 Légal analysis.
The ELD imposes Iwo types of liability for operators eausing environmentai damage:
•    Strict liability: the operator can not escape liability;
"    Fault-based Liability: the operator ean invoke defences and escape financial liability. The fcLD covers three types of damages:
· Damage to proteeted species and habitats;

· Damage to waters covered by the Water Framework Directive:

· Soil pollution that créâtes a significant risk to luimaii heaith.

A, Scope and objectives
The European Parliament and Council adopted the Directive on "Environmentai liability with regard to the prévention and remedying of environmentai damage" in April 2004. Through its objective of providing a common framework for remediating - and preventing - environmentai damage in the European Union, the ELD is another step in the development of the EU's nature protection policy.
It compléments existing EU nature conservation régimes such as those established by the Birds Directive3 and Habitats Directives. Unlike the ELD, thèse Directives do not contain provisions that enable Member States to order (certain) people who are responsible for eausing actual environmentai damage to remediate the damage, or to recover the costs of remédiai measures if the Member State took thèse measures itself.
2
REMEDE (Resource Equivalency Methods for Assessing Environmentai Damage in the EU) is
designed to support Annex 2 of the Directive, which lists différent méthodologies that can be used for
the assessment of environmentai damage and détermination of appropriât© remediation options. The
methods are also applicable in damage and compensation cases under EIA, Habitats and Wïld Birds
Directives. The légal analysis referred to hère is the Deliverable 5 of REMEDE. For gênerai
information, to download this and other deiiverables and to join the mailing list. please visit
www.envliability.eu. REMEDE receives research funding from the 6th Framework Programme of the
European Commission. Unless otherwise indicated. the authors' views will be theirown. The
Community is not liable for any use that may be made of the information contained therein.
3
Directive 79/409/EEC of 2 April 1979 on the conservation of wild birds.

1.   Strict and fault-based liability
The ELD imposes either strict or fault-based liability - depending on the type of activity involved - on the operator of an occupational activity for rJamage to proteeted species and natural habitats, contamination of land and damage to waters covered by the Water Framework Directive4 (provided the damage is above a certain threshold) (see Articles 2(1) and 3).
Operators who undertake an activity covered by the EC législation listed in Annex III of the Directive, can be held strictly liable for environmentai damage for the above three types of harm (for which the overarching term 'environmentai damage' is used).
The EC législation listed in Annex III includes Directive 96/61/EC concerning Integrated Pollution Prévention & Control (IPPC Directive) and législation on transporting dangerous substances, waste management opérations and the direct release of genetically modified organisais into the environment. Most of the activities covered by the listed EC législation can be considered environmentally risky activities.
Fault-based liability is imposed on operators of non-listed occupational activities. Thèse operators can only be held liable for damage to proteeted species and natural habitats and not for the other types of harm mentioned (provided, naturally, that ail requirements listed in the Directive are met).
There are several situations that are exempt from the Directive. For example, environmentai damage which arises from an incident for which liability or compensation falls within the scope of various listed international civil liability conventions, is not covered by the Directive, provided the convention is in force in the EU country concerned5. An example of such a convention is the International Convention of 27 November 1992 on Civil Liability of Oil Pollution Damage. This is in force in most EU Member States and covers environmentai damage caused by oil tankers and other oil-transporting ships.
An operator may also escape liability if he proves that damage was caused by a third party (provided  appropriate  safety  measures were  in  place), or that damage resulted  from
4 Directive 2000/60/EC establishing a framework for Community action in the field of water policy, OJ
2000L327/1.
b See art. 4(2-4) and Annex IV and V of the ELD.

compliance with an order or instruction from a public authority6. The ELD also allows EU countries the discrétion to exempt an operator, not from liability. but from the need to bear the costs of remédiai actions, where the operator can demonstrate he was not at fault or négligent, and that the environmental damage resulted from an émission or event expressly authorised by the regulatory authority7.
Apart from the 'regulatory compliance' defence, where operators are exempt from liability because the targeted activity was exercised in compliance with a permit, Member States may also exempt an operator from paying the costs of remediation (but again, this is not an exemption from liability) where the operator demonstrates he was not at fault or négligent, and that the environmental damage resulted from an émission or event not considered likely to cause environmental damage according to the state of scientific and technical knowledge at the time the émission was released or the activity occurred6.
Finally, the ELD also does not apply to environmental damage caused by an émission or incident that occurred before 30 April 2007, the date by which the Directive must be transposed into national law.
2.   (Un) limited liability
Liability under the ELD is not limited to a certain amount of money. But this does not mean liability is unlimited. The Directive contains an annex - Annex II - that gives guidance on the sélection of the most appropriate measures to remedy the environmental damage caused.
A relevant example of this is paragraph 1.3.1 of Annex II. which stipulâtes that oniy reasonable remediation options are to be evaluated when choosing the most appropriate one for the spécifie case. One factor to take into account in that respect is the cost of implementing the various remediation options*. The ELD does not include a définition of disproportionate costs or a spécifie standard for deciding at what point the costs of a remediation option become disproportionate. It is also unclear how far the value of natural resources affected by the incident is relevant in determining the reasonableness of the remediation option considered.
6
See art. 8(3) of the Directive.
7
See art. 8(4)(a) of the Directive.
* See art. 8(4)(b) of the Directive. Taken the wording of Article 8(3) and (4) of the ELD, Member States may décide to apply above exemptions to both occupational activities listed in Annex III and non-listed occupational activities. 9 See para. 1.3.1 of Annex II. See also para. 1.3.3 of the annex.

B.  Type of Environmental damage covered by the ELD
1.
Protected species and natural habitats
The ELD's scope where it concerns protected species and habitats is, in principle. limited to the species and natural habitats protected by the Birds and Habitats Directives (see Article 2(3)). But Member States may bring species and natural habitats not covered by the Birds and Habitats Directives under the ELD's scope. This is only possible if thèse natural resources are protected by 'équivalent national protection and conservation laws (Article 2(3)(c))-
' For more information on what the Birds and Habitats Directive protect please see Annex 1.
2.
Damage to waters covered by the Water Framework Directive
The ELD also covers damage to water. but only insofar as they are covered by the Water Framework Directive (WFD). The WFD establishes a framework for water policy in the EU based on the principle of integrated river basin management10. The WFD's environmental objectives are defined in Article 4. One of the WFD's main objectives is to reduce and prevent water pollution, protect the aquatic environment and improve aquatic ecosystems. The WFD applies to ail EU water resources, inciuding inland surface, transitional, and coastal waters and groundwater. Member States are currently implementing the WFD. Damage to the waters covered can only be recovered if certain threshold criteria (the point that must be exceeded for damage to corne under the scope of the Directive) are met. The Directive also excludes operators of non-listed activities from liability for damage to thèse waters (see Articles 3-1-b).
3.
Soil pollution
The Directive also covers soil pollution. It is immaterial where the contaminated land is and whether or not the land is privately-owned. As noted above. this kind of damage is only recoverable under the ELD if land damage is caused by a listed potentially dangerous activity (see Annex III). If this is not the case, the operator will escape liability (at least under EC
10 Linked to this Directive are several 'Daughter Directives', one of them being the Groundwater Directive (Dir. 80/68/EEC, OJ 1980 L 20/41). A revision of this Directive is being prepared. See Proposa! for a Directive on the Protection of Groundwater against Pollution, Brussels 19.9.2003, COM(2003) 550 final

law11) (see Articles 3(1 )(b)). Also, as with the other types of damage covered by the ELD, land damage is only recoverable if certain threshold criteria are met, and particularly it is restricted to damage which represents a major risk to human health. not the environment
II. Implementation of the ELD: What car» NGOs do?
Under the ELD, hâve the right:
· To request the Compétent authority (CA) to take action in case of environmental damage or imminent threat of environmental damage;

· To be consulted by the CA on remédiai measures to be taken by the liable operator;

To bring légal proceedings for review of the legality of public authorities' décisions, acts or failure to act.
In addition, NGOs should use the rights on access to environmental information and access to justice provided by the Aarhus Convention in the framework of the enforcement of the Environmental Liability Directive.
Lastly, NGOs should monitor the enforcement of the ELD in their countries in order to give input to the Commission review and Member states reports for the European commission, by 2010 and 2014.
Most Member States hâve laws for decontaminating soil pollution.
A. From Damage to Restoration: Powers and Duties of Operators, Compétent Authorities (CAs) and NGOs (Sandy Luk, Consultant)
Operator Comp. Auth.
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This diagram shows the différent rôles of the designated CAs, operators and NGOs in the ELD and the main powers and duties they hâve been given (see list below). It also shows one of the ELD's fundamental weaknesses. Although CAs hâve various duties relating to enforcing the ELD, at the bottom of the diagram, at the stage when damage or a potential threat of damage is first identified, CAs are not involved. CAs are entirely reliant on being told about environmental damage, either by the operator, by an NGO, or other affected party.
Although operators hâve an absolute duty to prevent and remedy environmental damage they cause, there is a real danger that operators choose not to report damage to CAs, especially if they know they are unlikely to be caught and that the enforcing régime is not strong (and where permit and state-of-the-art defences are introduced, the CA may prefer not to enforce the Directive if there is a risk that the operator may not hâve to pay for remédiai measures, and the CA has to pay them by default). Without a strong and vigilant

NGO présence monitoring environmental damage and reporting it to the CA with a request for action, the Directive may never be properly enforced, mainly owing to over-reliance on operators and a lack of any duty on the CA over estabiishing that damage has happened in the first place.

The CAs' duties are to:

Require an operator to carry out préventive measures
· Define the identity of the operator who caused the imminent threat of damage
· Notify the operator of the décision and inform the operator of available légal remédies and deadtines forsuch remédies
· Invite and take account of NGO submissions on remédiai measures
React to NGO requests for action
CAs hâve the power 'at any time' to:

· Order the operator to provide information concerning a suspected or actual imminent threat or environmental damage
· Order an operator to carry out the necessary préventive measures
· Issue instructions to an operator concerning the necessary préventive measures
•
Carry out necessary préventive measures themselves
Operators hâve the following duties:

When environmental damage has not yet occurred but there is an imminent threat of damage, the operator must:
· Take immédiate preventative measures;
· Inform CA of ail relevant aspects of the situation.
When environmental damage has occurred, the operator must:
•
Carry out "ail practicable steps to immediately control, contain, remove
or otherwise ménage" the contaminants that hâve caused environmental
damage;

· Notify the CA of the damage and related circumstance 'without delay';
· Absolute duty to carry out remédiai measures agreed with CA.
NGOs do not hâve any duties, but they hâve the right to:
•
Ask the CA to take action in case of environmental damage or
imminent threat of remédiai damage (The right may not apply in case of
imminent threat in some Member States)
•
Right to be consulted by CA on remediation measures
•
Right to Judicial review of the CA's décision related to remédiai
measures

B.  NGORightsunderELD
NGOs and individuals who are affected by environmental damage hâve the right to participate in enforcing the régulation by asking the CA to take action, challenging the legality of the CA's décisions, acts or failure to act in court, and by being consulted by the CA on remédiai measures to be taken.
1. The right to ask CAs to take action

Under ELD (Article 12), environmental NGOs or other persons hâve the right to "submit observations" on environmental damage or the imminent threat of environmental damage to the designated CA and can ask it to take action. But according to Art 12(5), Member States hâve discrétion not to apply thèse rights in cases of imminent threat.
Requests for action must be supported by évidence (12-2). If the évidence is plausible, the CA must consider the NGO's observations, give the operator the opportunity to comment and tell the NGO its décision and the reasons for it (12-3 and 4).
This right is a major tool for NGOs: An attentive monitoring of dangerous activities in Member States is crucial to make proper use of this right. Indeed, the need to support the request with évidence means the NGO will hâve to provide relevant information and data on the damage or its imminent threat. Showing évidence will only be possible if the threatened biodiversity and dangerous activities hâve been closely monitored.

2.
The right to be consultée" on remédiai measures
The ELD (Article 7-4) allows NGOs to be consulted on remédiai measures to be taken in case of damage or imminent damage. CAs must invite relevant NGOs to submit observations on remédiai measures and must take this input into account. The exercise of this right still requires NGOs to provide technical expertise on environmental remediation measures.
3.
The right to bring légal proceedings for review of the legality of
public authorities' décisions, acts or failure to act
NGOs can monitor the CA's exercise of its duties to enforce the ELD. The CA's acts or failure to act on environmental damage or its imminent threat, and its décisions, including those relating to remediation, can be challenged by NGOs through légal proceedings in national courts. NGOs are also allowed to take légal action to review the public authorities' response to their request for action (Article 13-1).

C.  Aarhus Convention'2 rights
As seen above, exercising the right provided by the ELD requires NGOs to hâve at their disposai scientific and technical expertise - to be able to provide évidence of environmental damage, for légal proceedings and generally monitoring the environment. It is therefore crucial that NGOs use the rights provided by the Aarhus Convention in the context of implementing the ELD.
Thèse rights are the following:
1. Access to environmental information (Art. 4)
2. Public participation (Art. 6/7)
3. Access to justice (Art. 9)
For more information, please refer to Annex 2 of this handbook.

D.  Review clauses and reporting requirements in ELD
In article 14 and 18, the Directive contains review clauses including reporting requirements addressed to the Commission and Member States. NGOs can play an important rôle by monitoring the ELD application and giving input to the Commission.
Article 14 states that the first Commission report is due by 30 April 2010 on:
· The   effectiveness   of   ELD   in   terms   of   actual   remediation   of environmental damage

· The availability at reasonable cost and on conditions of insurance and other types of financial security re Annex III activities

· Considering a graduai approach to financial security. a ceiling for financial guarantee and exclusion of low-risk activities

Extended impact assessment including cost-benefit analysis: proposais for a System of harmonised mandatory financial security. if appropriate

Article 18 of the Directive states that Member States should report by 30 April 2013 on their expérience with the ELD. NGOs should therefore prépare to give input to their national government regarding this report.
The ELD also states that the Commission will report and propose amendments to the Directive by 30 April 2014 on:
· International Conventions exclusions

· Application of ELD to environmental damage caused by GMOs

· Application  of ELD   in  relation  to  protected  species and  habitats (biodiversity)

Instruments eligible for incorporation into Annexes III, IV and V

III. Guidelines for NGOs
The tasks NGOs should undertake to ensure the best implementation and enforcement of the ELD are the following:
· Identifying relevant protected biodiversity and dangerous activities:
· Cooperate with Compétent authorities at each stage of the process, from damage to remediation;
· Use légal proceedings available where appropriate;
· Identify and monitor implementing laws for potential breaches of ELD and other EU directives;
Carry on campaigning at national level on the key issues of the Directive

1.
Identifying relevant protected biodiversity and dangerous activities
To prépare a request for action, to be consultée! on the remédiai measures and helping the CA with enforcement in gênerai, NGOs hâve a crucial monitoring rôle in order to be able to submit a valid request for action to the CA. NGOs should therefore initially make ensure they understand the law, including ELD, Aarhus, Habitats and Birds Directives.
Upstream and with continuity, NGOs should use existing technical expertise and knowledge on the environment and their members and staff 'on the ground' to: identify protected biodiversity that may be damaged, identify activities that may cause damage, monitor thèse activities, identify damage that has occurred and threats of damage, and finally collect and provide évidence. Information collected is also required for possible actions in national courts, judicial review of CA décisions. Commission complaint and pétitions to Parliament.
2.
Coopération with Compétent Authorities
It is crucial that NGOs help the CA fulfil tts duties. NGOs should put their expertise at the CA's disposai by providing relevant information and data in the process of requests for action and being consulted on remédiai measures. In some cases, CA may also be under-resourced. Maintaining good relations with the CA wiil encourage continuous coopération.

3.
Use légal proceedings, e.g. Commission complaint, Parliamentary
pétition, national court cases where appropriate
> With particulaiiy significant issues related to breaches of EU law, NGOs should work together on a pétition to the European Parliament or any of the other légal proceedings described above.
4.
Identify and monitor implementing laws for potential breaches of
ELD and other EU Directives
There are many ways in which Member States may transpose the ELD inadequately, for example by changing or restricting définitions under the ELD. Some Member States may still try restricting the protected wildlife covered by the ELD merely to Natura 2000 sites. This would clearly be a breach of the Directive. Alternatively, countries may end up breaching Article 6(2) of the Habitats Directive, if they apply the permit and state-of-the-art defences to significant damage under the ELD, but do not themselves carry out restoration of the damage. There are many ways in which such breaches may occur, both of the ELD itself and of other EU laws.
The implementation of the ELD might also raises issues related to overlaps with existing law. NGOs should therefore pay attention to cases where existing laws are stricter than the ELD clauses as it equals to a breach of EU law.
NGOs should monitor their own countries implementation, identify potential breaches and communicate them to each other. If, it seems that a particular type of breach has occurred in several Member States, it may justify filing a 'stratégie' complaint to the Commission, and NGOs should work together to prépare it.
5.
Carry on campaigning on issues at national and Community level
Beside the actual rights provided by the ELD, NGOs should carry on campaigning at national level on some of the key issues that arise in relation to the ELD, both before transposition but also afterwards, so as to be able to change the law in 2013-2014.
Issues such as financial security, applying strict liability to ail forms of operators and ail forms of damage, the abolition of the permit and state-of-the-art defences are ail issues which may still be campaigned on. Dialogue with MEPs, on potential breaches in ELD implementation should enable to keep up pressure. At community level, besides formai proceedings, NGOs may comment to the Commission on fortheoming Commission reports due by 30 April 2010 (see above). In fédéral states, NGOs should pay attention to the implementation of both fédéral and régional law.

IV. Apptying the guidelines to key issues of the Directive
1.   Defences
The first goal for ail NGOs should be to avoid introduction of the permit and state-of-the-art defences into national law. NGOs should ask Member States not to exercise discrétion in this regard. This issue is particularly important regarding environmental. damage caused by GMOs. If defences are included in national law, GMO companies can never be held liable.
However, if defences are included in the law, NGOs should identify potential problems in applying them. For example, applying defences before remédiai measures are carried out (as seems to be the British position) would be a breach of the ELD, as there is an absolute duty on operators to remedy damage (see diagram). Similarly, if there has been a clear breach of the ELD on a Natura 2000 site, but the operator does not pay for remediation because one of the defences applies, and the state décides not to pick up the cost and remedy the damage either. then the member state is also likely to be causing a breach of Article 6 (2) of the Habitat Directive because of the severity of the type of damage caught by the ELD.
^•Commission complaint
=>Petition to European Parliament
^Judicial review or national case with referral to ECJ
->Use access to information rights to support case
_>Use public participation right. if possible, in relation to 'décisions' on proposed activities
which may hâve major effect on the environment
2.   Biodiversity covered
NGOs should continue to influence Member States to include nationally-protected wildlife. The liability régime may comprise many overlaps and be inefftcient if the scope of biodiversity protected is restricted. A more comprehensive and fairer régime would include ail protected species and habitats. A reflection of Member States' national wildlife protection targets is also required.
Even if the scope of biodiversity is restricted to biodiversity protected under EU law, as described in the Directive, it must not be interpreted restrictively. For example, attempts to re-phrase the définition of damage to protected species and habitats would be dangerous, asthey may restrict the Directive's application. The UK's first consultation paper, for example, seemed to suggest that damage thresholds were set too high, which could resuit in breaches of the ELD, as well as the Habitats Directive.
^■Carry on campaigning at national level for inclusion of nationally-protected biodiversity
=*National court action and judicial review on wrong thresholds established in national law
^-Commission complaint in case of important breach of EU law due to incorrect transposition
->Possible pétition to European Parliament to include a wider scope of biodiversity protected
=>Talk to Commission  review on applying ELD in relation to biodiversity and ask for
clarification and strengthening
->Get involved with potential remédiai measures
«■Make sure to be consulted by CA on remédiai measures
3.   Définition of water damage
The ELD distinguishes between strict and fault-based liability and only applies strict liability to certain activities. National laws on water pollution (and other environmental laws) generally impose strict liability, which is not limited to certain activities. By introducing a split System, as in the ELD, national environmental laws may be weakened, as inconsistency, inequality and unfairness would be introduced if two overlapping and similar Systems had vastly différent penalties. Therefore, extending strict liability in implementing laws would be better (the ELD allows stricter implementation) and it would enhance the law's predictability and certainty.
^■Influence Member State governments to extend strict liability
=*Petition European Parliament to change law for reasons mentioned above
=>lf breach of the Habitat Directive, complain to Commission to start infringement
Proceedings
=>National court case or judicial review with referral to the ECJ
-^•Get involved in Commission review process to argue on uncertainty of current
implementation of the ELD

4.   Financial security
The Directive states "Member States shall take measures to encourage the development of financial security instruments and markets by the appropriate économie and financial operators, including financial mechanisms in case of insolvency, with the aim of enabling operators to use financial guarantees to cover their responsibilities under this Directive".
However. an obligation to hâve some kind of financial security cover would create a strong incentive for operators to take necessary measures to prevent environmental damage. If any kind of financial security covers the operator causing environmental damage, this would ensure that the damage is remedied even he is insolvent. Thus, financial security cover for operators - through insurance, dedicated funds or another mechanism - should either be mandatory or strongly encouraged and a framework for such financial security should be created, as stated in the Directive.
Some Member States are already introducing compulsory financial security Systems (eg in Spain). It is important for NGOs to get involved in the Commission review on this topic, but also to continue to influence national governments, as well as talking to insurers.
->Talk to Commission during the review and argue need to harmonise EU law on this issue
^•Talk to financial security providers about developing instruments as ecologist knowledge
could help in this 'new area' for European insurers
=>Ask governments what they are doing to encourage development of instruments and
markets and influence national and EU development of such instruments
^Ensure public participation rights are applied as per Aarhus Convention when measures
are introduced
=>Eventually. pétition European Parliament to change law

5.   GMOs
Preamble 16 of Directive 2001/18 on the release of GMOs into the environment states: "Community législation in this field needs to be complemented by rules covering liability for différent types of environmental damage in ail areas of the European Union. To this end the Commission has undertaken to bring forward a législative proposai on environmental liability before the end of 2001, which will also cover damage from GMOs.

Although, the ELD is the instrument to deal with liability for damage caused by GMOs, it not only fails to deal with pure économie damage (very important for example in relation to organic farming and cross-contamination), but it also sets up a System that may potentially never apply to GMOs. This is because were the permit defence to be introduced, GM companies would never be liabie for GM damage, unless they were in breach of their permit. More importantly, if strict liability is not extended to ail activities, GM damage may never be caught, as the person actually causing the damage will often be a farmer/veterinary applying the GM product.
But as they will not be the ones carrying out the permitted activity, they wili not be carrying out an Annex III activity under the ELD, which means they will only be subject to fault-based liability. Unless they used the GMO contrary to instructions, they will not cause damage by any fault of their own. However, the GM company will not be liabie either, because they cannot be proved to hâve actually caused the damage (the farmer's fault), or because they hâve the permit defence available (see above).
There are several other problems specifically linked to GM damage, including that it is really necessary for GM damage liability to extend to biodiversity in gênerai, not just protected habitats and species, and to gênerai land damage, which is not just fimited to human health impacts.
=*Campaign in Member States and the EU to influence the application of the Directive to
operators dealing with GMOs
^•Pétition European Parliament to change law
=>Concentrate on Commission review provisions on this point

Conclusion
Under the ELD, NGOs are granted several rights, such as the right to request CAs to take action, the right to bring légal proceedings for a review of the public authorities' response to their request for action, and the right to be consulted on remediation options. Thèse rights must be considered in relation to other rights such as access to documents, ie the Aarhus Convention, and formai proceedings such as complaints to Parliament and bringing cases before national courts with a referral to the ECJ.
But NGOs may face various barriers. The first obstacle is the cost: Court cases are expensive and even requests for action require NGOs to bring supporting évidence and thus demand time and money. Concerning Aarhus, procédures should not be prohibitively expensive. NGOs should also consider the resources needed to be able to monitor the ELD's implementation, but it is important to realise that NGOs can really help CAs enforce the ELD, as the CA may also be under-resourced.
Second, enforcement of the ELD requires NGOs to hâve expertise. While NGOs are well placed to help the CA with their technical expertise on science, an ecological understanding and 'on the ground knowledge', they must also be able to identify breaches of the ELD. They need to hâve a practical understanding of national and EU law as the ELD and Aarhus both include a right for NGOs to review the "substantive legality" of the CA's décision.
It is therefore important for NGOs to spread awareness of ELD and be prepared to use it, and to use ail available 'tools' in an NGO toolkit. including judicial review and Commission complaints (possibly stratégie complaints). It is also important to continue campaigning on the key issues under the ELD, particularly pre-transposition, but also aftenvards to change the law in 2013-14, but also to carry on campaigning on the Aarhus Convention, which is directly relevant to the ELD. If there is a particularly major issue, NGOs should work together on a pétition to Parliament.
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ANNEX 1 - What natural resources do the Birds and Habitats Directives protect?
According to Article 1 of the Birds Directive, the Directive applies to ail species of birds naturally occurring in the EU including their eggs, nests and habitats, but the ELD does not cover ail birds (see below). The Habitats Directive has a différent approach. as it says that measures taken pursuant to this Directive "shall be designed to maintain or restore, at favourable conservation status, natural habitats and species of wild flora and fauna of Community interest"13. Thus. not ail types of natural habitats and species of wild flora and fauna are covered under the Habitats Directive; only those of Community interest. However, regarding certain bird species, the Birds Directive spécifies that 'spécial conservation measures' must be taken with the bird species listed in Annex I of the Birds Directive and non-listed migratory bird species. The Birds Directive makes clear that such measures should (also) be taken regarding breeding, moulting and wintering areas and staging posts along migration routes used by thèse birds. An example of such a 'spécial conservation measure' is the désignation of Spécial Protection Areas (SPAs). The natural habitat types of Community interest are listed in Annex I of the Habitats Directive.
The list includes about 210 natural habitat types. The habitats concerned are either endangered. hâve suffered from régression, or constitute outstanding examples of the typical characteristics of one or more of the five following biogeographical régions: Alpine, Atlantic, Continental, Maearonesian and Mediterranean. Species of Community interest are listed in Annex II and / or Annex IV or V of the Habitats Directive. Such species are either endangered, vulnérable, rare or endémie13.
To fulfil the objectives of both the Birds and Habitats Directives, i.e. the conservation of biodiversity, Member States must designate SPAs and Spécial Areas of Conservation (SACs). The latter are sites hosting natural habitat types listed in Annex I of the Habitats Directive and the habitats of the species listed in Annex II to this Directive. The SPAs and SACs together form a European ecological network called Natura 2000. Thèse Natura 2000 sites should enable "the natural habitat types and the species' habitats concerned to be maintained or. where appropriate. restored at a favourable conservation status." It is expected that 10% to 12% of EU territory will ultimately be classified as a Natura 2000 site.

See An. 2(2) of the Habitats Directive.
In accordance with Article 1 (d) and (h) of the Habitats Directive, a distinction is made in Annex I and Il between respectively 'priority' natural habitat types and other habitat types of Community interest and priority species and other species of Community interest. Regarding the priority natural habitat types and species 'the Community has parttcular responsibility in view of the proportion of their natural range which faits within [the territory of the Member States]' (Article 1 of the Habitats Directive).

In earlier versions of the ELD, the régime was limited to the natural resources located in Natura 2000 sites. Damage to natural resources located outside Natura 2000 sites was not covered, even if species and/or natural habitats protected under the Birds and Habitats Directives were damaged. It was a serious restriction to the ELD regime's scope. It was finally decided to drop the idea of limiting the liability régime to Natura 2000 sites. Now the régime covers most. but not ail, natural resources protected by the Birds and Habitats Directives, wherever located, whether on or outside Natura 2000 sites. Regarding birds, the ELD only covers migratory birds and birds listed in Annex I of the Birds Directive, not ail wild birds. With species and habitats protected in the Habitats Directive, the ELD does not cover species listed in Annex V.

ANNEX 2 - What rights are provided by the Aarhus Convention?
•
Access to environmental information (Art. 4)
The Aarhus framework includes the right to request environmental information from public authorities and the obligation for authorities to make it avaiiable. NGOs must use this right to obtain data and information they need in their actions towards CAs designated under the ELD (see above- NGO rights under the ELD Should be the same as the title, take out 'the' or add it in the title).
•
Public participation (Art. 6/7)
The 'second piliar' of the Aarhus Convention concerns public participation15 in decision-making in environmental matters. The Directive related to this piliar makes it compulsory for Member States to give the public the chance to participate, from an early stage, in the préparation, modification or review of the environmental plans and programmes concerning waste, batteries, packaging, air pollution and protection of waters against nitrate pollution.
Under the Directive the public has the right:
•
to be informed, within a reasonable timeframe, of any new proposais
for environmental plans and programmes
■ to be informed about its right to participate in decision-making as well as about the public authority to which comments and questions may be submitted
· to express comments and opinions before any décision is taken
· to hâve its comments and opinions taken into account in the final décision
to be informed about ail the décisions taken and the grounds upon which the latter are based

Directive 2003/35/EC of 26 May 2003 amending Directives 85/337/EEC and 96/61/EC (Full text of the Directive can be found in the Internet at: http://europa.eu.int/euriex/pri/en/ oj/dat/2003/M 56/l_15620030625en00170024.pdf).

Access to justice (Art. 9)
'Access to justice' under the Aarhus Convention means that individuals and NGOs hâve the right to challenge, before a court or other independent and impartial review body, violations of the Convention's provisions on access to information and public participation and violations of domestic environmental law. In particular, the first two paragraphs of Article 9 oblige the Contracting Parties to give the public the right to challenge requests for information not dealt with in accordance with the Convention provisions on access to information (Article 4), and décisions, acts or omissions violating provisions on public participation in environmental decision-making (Article 6).
Article 9's third paragraph says the public must be entitled to appeal to administrative or judicial bodies to challenge violations of national law relating to the environment. Such a right must be given to members of the public who meet criteria laid down in their national législation and it relates to acts or omissions by both private persons and public authorities.
Therefore, an NGO which meets the national standing criteria must be allowed to challenge violations committed, e.g. by an operator undertaking activities that cause or risk causing environmental damage as described in the ELD (See part 1: Légal analysis).
it is also important to stress that, although the Convention does not provide the Parties with mandatory standing conditions, leaving it to national legislators to détermine their own criteria, encourages a broad interprétation of thèse standing requirements. But the référence to criteria laid down in national law. is interpreted as not requiring Member States to amend their national law and allowing the EC to maintain its current Article 230.
The Convention also requires Contracting Parties to provide adéquate and effective judicial remédies. Particular attention is given to injunctive relief, an order issued by a court, which is binding on its addressees, which is particularly useful when there is a risk of irréversible damage.

ANNEX 3 - The Environmental Liability Directive/ Quick guide to central provisions
(RSPB, (2006): The Environmental Liability Directive: quick guide to central provisions. Author: Sandy Luk)
Dates:
Underlying principles:
Passed: 30 April 2004, transposition deadline: 30 April 2007
The ELD is an application of the "polluter pays principle" and
is based on the principle of strict liability, i.e. "automatic"
liability irrespective of fault.   
^__  

Why the ELD?
To prevent and remedy environmental accidents (e.g. Donana), soil pollution and accelerating bio-diversity loss. (Récital 1)
What does it do?
It makes businesses responsible for the environmental costs they cause by requiring them to prevent and restore
environmental damage. (Articles 5 and 6)

What is
environmental
damage?
[•Water damage that has significant adverse effects on water
Who does it applv to?
status under the Water Framework Directive , *Land damage that créâtes a significant risk to human heaith "Damage that has significant adverse effects on reaching or maintaining the favourable conservation status of most of the species and habitats protected under the Birds and Habitats Directives, including migratory birds ("biodiversity damage") anywhere, whether on or outside designated Natura 2000 sites.
Businesses and business-based activities ("operators") - can
be public or private and profit making or non-profit making.
(Article 1(6)-(7))
        

Does it alwavs applv to ail operators?
1s liability alwavs strict?
No, it only applies to ail operators in relation to biodïversity
damage (but see next point). In relation to water and land
damage it only covers operators of "dangerous" activities
regulated by EU législation, which is listed in Annex III of the
ELD ("Annex III activities") (Article 3)

No:
Liability is strict in relation to ail environmental damage causeû by Annex III activities (water, land or biodiversity damage), but it is fault-based in relation to biodiversity damage caused by any other non-Annex III activity. Non-Annex III activities causing water or land damage are not caught by the ELD. (Article 3)
Member States hâve a discrétion to "allow the operator not
to bear the cost of remédiai actions" if he can prove he was
not at fault/negligent and if the émission or event was
authorised by a permit under an Annex III activity (the
"permit defence"); or if the émission or activity was not
considered likely to cause environmental damage according
to the state of scientific or technical knowledge at the time
(the "state of the art defence"). (Article 8(4))

How is damage prevented?
How is damaoe restored?
By obliging operators to take préventive measures if there is
an imminent threat of environmental damage and by providing
a strong incentive to prevent harm because of potential
liabilities. (Article 5)
       

By obliging operators to take remédiai measures if they cause
environmental damage. (Article 6)

What does
For water and biodiversity damage, restoration consists of

restoration entail
Who enforces the ELD?
Is there any orovision for financial security?


· primary restoration (back to the condition the resource was in just before the damage took place),

· complementary restoration (additional restoration measures at the damaged site or at an alternative site, if the original damage cannot be restored back to its original condition) and
· compensatory restoration (additional restoration measures to make up for the value/services lost to biodiversity and the public in the period starting when the damage happened and ending when it is restored - to cover intérim losses).
For land damage, restoration consists of removal and control of contaminants so as to ensure that there is no longer a risk to human heaith and to a standard suitable for the relevant current or future use of the land.
The compétent authority (CA) but the provisions of the ELD are "self-executing" - operators are placed under a direct duty to act without being told to do so by the authority first. (Article 11)
Environmental NGOs and other affected persons can
request the compétent authority to take action in cases
of environmental damage, but Member States hâve the
discrétion to remove this right in cases where there is an
imminent threat of damage. (Article 12)
NGOs aiso hâve the right to be consulted on remédiai
measures and the right to judicial review on procédural and
substantive issues. (Article 7(4) and 13)

No, Member State are asked to encourage the development of
financial security instruments and markets and the Commission
is carry out a review by 2010 on the necessity of compulsory
financial security, but Member States do not hâve to include
provisions on financial security. (Article 14)
ANNEXE 5 - Further reading
As of 30 April 2007, Member States ought to hâve brought into force the laws, régulations and administrative provisions needed to compiy with the ELD. For more information on NGOs' rights and means in case of potential breaches in transposing and enforcing the ELD, please refer to:
· Your rights under the environmental législation of the EU, European Environmental Bureau (http://unece.org/env/pp/Media/Your_Rights_2004_e.pdf)
· Brussels basics: How does the EU work? DNR EU-Koordination. available in English and German (http://www.eu-koordination.de/PDF/BrusselsBasics.odf)
· Brùsseler 1x1: Wie funktioniert die EU? (http://www.eu-koordination.de/index.php?page=44ï
The European Directive on Environmental Liability - "Polluter pay": from principle to
practise? WWF / Birdlife international Report
(July 2004)
http://www.birdlife.orQ/eu/pdfs/environment iulv04 vp.pdf
The ELD and biodiversity RSPB / Birdlife International http://www.birdlife.orQ/eu/pdfs/2006/eld biodiversitv.pdf
The ELD and GMOs RSPB / Birdlife International http://www.birdlife.orQ/eu/pdfs/2006/eld amo,pdf
Environmental Liability Directive: How well are Member States handling transposition? Article by Florence Coroner, Law Text Publishing, issue 6-14, November-December 2006 http://www.eeb.org/activities/env liabilitv/5-EL-14-6-Coroner-ELD-article-310l07.pdf
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